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Be it enacted by the Legislature of the State of Arizona: 1 
Section 1.  Section 49-1019, Arizona Revised Statutes, is amended to 2 

read: 3 
49-1019.  Release of regulated substance; causes of action; 4 

limitation; liability 5 
A.  Any one of the following persons may bring an action in superior 6 

court against a person who caused or contributed to the release of a 7 
regulated substance from an underground storage tank to require that person 8 
to reimburse one of the following persons for the reasonable costs of 9 
corrective actions taken in response to the release: 10 

1.  An owner or operator of an underground storage tank or any other 11 
person who takes a corrective action pursuant to section 49-1005. 12 

2.  An owner or operator of an underground storage tank or any other 13 
person from whom costs are recovered by this state pursuant to section 14 
49-1017 or 49-1017.01. 15 

B.  The person seeking reimbursement has the burden of demonstrating 16 
that the corrective action costs incurred were reasonable. 17 

C.  This article does not affect or modify the obligations or liability 18 
of a person, by reason of subrogation or otherwise, under any other provision 19 
of common law, federal law or the laws of this state, for damages, injury or 20 
loss resulting from a release of a regulated substance or for the costs of a 21 
corrective action, except that a person who receives compensation for the 22 
costs of a corrective action pursuant to this article is precluded from 23 
recovering compensation for the same corrective action costs pursuant to any 24 
other federal law or the laws of this state.  A person who receives 25 
compensation for corrective action costs pursuant to federal law or the laws 26 
of this state is precluded from receiving compensation for the same 27 
corrective action costs as provided in this article. 28 

D.  Liability under this section shall be equitably allocated on a 29 
case-by-case basis in accordance with section 49-1017, subsection D.  Any 30 
party authorized to bring an action pursuant to subsection A of this section 31 
and any party against whom an action is brought may have liability allocated 32 
through mediation in accordance with section 49-1017, subsection D or through 33 
the informal appeal process in accordance with section 49-1091. 34 

E.  The department may take corrective action for a release and recover 35 
direct costs pursuant to section 49-1017 in proportion to the allocation made 36 
pursuant to subsection D of this section if an owner or an operator does not 37 
perform all necessary corrective actions and there is no other person to 38 
perform corrective actions pursuant to section 49-1052, subsection I.  An 39 
owner or an operator is eligible for one hundred NINETY per cent coverage 40 
from the assurance account for reasonable and necessary eligible costs above 41 
those for which they are THE OWNER OR OPERATOR IS liable if they elect THE 42 
OWNER OR OPERATOR ELECTS to perform corrective action which exceeds their THE 43 
allocated share of liability. 44 
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Sec. 2.  Section 49-1052, Arizona Revised Statutes, is amended to read: 1 
49-1052.  Coverage of corrective action costs 2 
A.  The department shall provide from the assurance account coverage in 3 

the amounts authorized by subsection I of this section and sections 49-1017, 4 
49-1022 and 49-1054 of the costs incurred after September 15, 1989 of the 5 
following: 6 

1.  Sampling, analysis and reporting THAT ARE initiated pursuant to 7 
section 49-1004 AND that confirms CONFIRM the presence of a release that 8 
requires corrective action pursuant to section 49-1005. 9 

2.  Sampling, analysis and reporting THAT ARE initiated pursuant to 10 
section 49-1008 AND that confirms CONFIRM the presence of a release that 11 
requires corrective action pursuant to section 49-1005. 12 

3.  Permanent closure pursuant to section 49-1008 before July 1, 1999, 13 
if the owner or operator satisfies both of the following requirements: 14 

(a)  A release associated with the tank being closed was reported to 15 
the department. 16 

(b)  The closure of the tank met all applicable closure requirements of 17 
section 49-1008 and rules adopted pursuant to that section. 18 

4.  Permanent closure of a tank pursuant to section 49-1008 on or after 19 
July 1, 1999, if the owner or operator satisfies all of the following 20 
requirements: 21 

(a)  The closure of the tank meets all applicable closure requirements 22 
of section 49-1008 and the rules adopted pursuant to that section. 23 

(b)  A release to native soils was confirmed and reported to the 24 
department before closure activities were initiated. 25 

(c)  The source of the release is the tank that is being closed. 26 
(d)  The tank that is being closed met the temporary closure 27 

requirements or the new or upgraded tank requirements in rules adopted 28 
pursuant to section 49-1014 at the time of the release. 29 

(e)  The tank cannot be repaired under the rules adopted pursuant to 30 
section 49-1014. 31 

5.  Corrective actions initiated pursuant to section 49-1005. 32 
6.  Permanent closure pursuant to section 49-1008, for persons 33 

described in subsection I of this section, if all of the following are met: 34 
(a)  The underground storage tank being closed is the source of a 35 

release to native soil that requires corrective action. 36 
(b)  Permanent closure of the underground storage tank met all of the 37 

applicable closure requirements of section 49-1008 and the rules adopted 38 
pursuant to that section. 39 

(c)  A release to native soil associated with the underground storage 40 
tank being closed was reported to the department. 41 

(d)  The person described in subsection I of this section meets the 42 
requirements of section 49-1016, subsection C. 43 
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7.  Costs incurred for professional fees directly related to the 1 
preparation of an assurance account application.  The department shall credit 2 
these fees toward the applicant's copayment obligation. 3 

B.  The department may provide the coverage required by this section 4 
either by paying the owner, the operator or a designated representative of 5 
the owner or operator or any combination of these persons or a political 6 
subdivision covered by subsection H of this section or by making direct 7 
payments for eligible actions on behalf of the owner, operator or political 8 
subdivision.  If the department determines that an application for direct 9 
payment or reimbursement is incomplete, the department within forty-five days 10 
of the application shall notify the owner or operator of the missing 11 
information as specifically as possible and shall permit the owner or 12 
operator to provide the additional information within thirty days.  On the 13 
request of an applicant, the department shall grant an additional sixty days 14 
to submit the missing information.  The grant of additional time tolls the 15 
period for making an interim determination on matters relating to direct 16 
payment or reimbursement pursuant to section 49-1091.  17 

C.  An owner, an operator, a designated representative of an owner or 18 
operator or a political subdivision covered by subsection H of this section 19 
may apply to the department for coverage of the eligible costs pursuant to 20 
this article and rules adopted pursuant to this article.  Any employee of the 21 
owner or operator may submit an application to the department on behalf of 22 
the owner or operator. 23 

D.  The department shall not pay for eligible costs unless the 24 
department determines that the eligible activities have met, or when 25 
completed will meet, the applicable requirements of section 49-1004 or 26 
49-1005.  The department may require by rule that persons who perform payable 27 
eligible activities meet specified standards of qualification and be approved 28 
by the department. 29 

E.  The department shall not provide any coverage described in this 30 
article to an owner or operator of underground storage tanks described in 31 
section 49-1031, subsection C.  The department shall not provide any coverage 32 
described in this article with respect to the substances described in section 33 
49-1031, subsection C, unless the tax imposed by article 2 of this chapter 34 
applies to such substances. 35 

F.  The department shall not provide any coverage described in this 36 
article to an owner or operator or any person or entity employed or retained 37 
by an owner or operator, if any of the following applies: 38 

1.  The owner or operator is delinquent in the payment of any fee, 39 
penalty or interest thereon imposed under this chapter and fails to cure that 40 
delinquency within thirty days after receiving notice from the department.  41 
If the owner or operator cures the delinquency more than thirty days after 42 
receiving notice from the department, the owner or operator may submit a new 43 
application for coverage.  The new application shall be prioritized for 44 
review and payment in the ordinary course of ranking.  If the owner or 45 
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operator cures the delinquency within thirty days after receiving notice from 1 
the department, the owner or operator retains the owner's or operator's place 2 
in the priority system.  The department shall provide notice of the 3 
delinquency within thirty days after receiving an application for payment 4 
from the assurance account or within sixty days after a work plan is 5 
submitted for preapproval.  If the department does not provide notice 6 
pursuant to this paragraph, the department shall not withhold payment based 7 
on that delinquency nor shall the department use that delinquency as a basis 8 
for the department to delay preapproval of corrective actions and related 9 
costs.  An owner or operator remains eligible for coverage for other 10 
underground storage tank sites if no fees, penalties or interest is 11 
delinquent for those sites. 12 

2.  The owner or operator is delinquent in filing any excise tax return 13 
required by section 49-1032, subsection B and fails to cure that delinquency 14 
within thirty days after receiving notice of the delinquency from the 15 
department.  If the owner or operator cures the delinquency more than thirty 16 
days after receiving notice from the department, the owner or operator may 17 
submit a new application for coverage.  The new application shall be 18 
prioritized for review and payment in the ordinary course of ranking.  If the 19 
owner or operator cures the delinquency within thirty days, after receiving 20 
notice from the department, the owner or operator retains the owner's or 21 
operator's place in the priority system.  The department shall provide notice 22 
of the delinquency within thirty days after receiving an application for 23 
payment from the assurance account or within sixty days after a work plan is 24 
submitted for preapproval.  If the department does not provide notice 25 
pursuant to this paragraph, the department shall not withhold payment based 26 
on that delinquency.  The department shall not use a delinquency pursuant to 27 
this paragraph as a basis for the department to delay preapproval or 28 
corrective actions and related costs. 29 

3.  The underground storage tanks included in the application for 30 
coverage are located at a site that is the subject of an enforcement 31 
proceeding under section 49-1013.  The owner or operator remains eligible for 32 
coverage for other sites where underground storage tanks are located if the 33 
owner or operator is not the subject of an enforcement proceeding regarding 34 
those sites.  Payment from the assurance account will be withheld during the 35 
time that a final compliance order is in effect only for those costs directly 36 
associated with those activities that are the subject of the compliance 37 
order.  Any payment costs that are incurred prior to a compliance order 38 
becoming final and that are not directly associated with the subject of that 39 
compliance order shall be eligible for payment pursuant to this section. 40 
Processing of payment from the assurance account shall not be delayed until a 41 
compliance order becomes final.  An owner or operator shall not be considered 42 
to be the subject of an enforcement proceeding for purposes of eligibility 43 
for assurance account payments if any of the following applies: 44 
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(a)  The department has filed an action in superior court unless the 1 
court determines in its discretion on the merits of the action that 2 
withholding payment is an appropriate sanction.  Processing of payment shall 3 
be postponed until the court determines the owner's or operator's 4 
eligibility. 5 

(b)  The department takes corrective actions pursuant to section 6 
49-1017, subsection A, paragraphs 1 and 2, without the consent of the owner 7 
or operator. 8 

(c)  An owner or operator formally consents in writing to an 9 
administrative order.  If the department determines that the owner or 10 
operator is in violation of the consent order, the owner or operator shall 11 
not be considered to be subject to an enforcement proceeding and processing 12 
of payment from the assurance account shall not be delayed until a final 13 
administrative decision is rendered finding that the owner or operator is in 14 
violation of the consent order.  Payment from the assurance account shall be 15 
withheld only for those costs determined in the final administrative decision 16 
to be incurred for those activities that are the direct subject of the 17 
determined violation of the consent order.  Any other payment costs that are 18 
incurred prior to a final administrative decision finding a violation of the 19 
consent order or payment costs that are not the direct subject of the consent 20 
order violation shall be eligible for payment pursuant to this section.  For 21 
compliance orders and violated consent orders that become final on or before 22 
November 1, 2000, on satisfaction of a final compliance order or a final 23 
administrative decision on a violated consent order, an owner or operator 24 
regains eligibility of coverage for costs incurred for activities that are 25 
the subject of the final compliance order or final violated consent order. 26 
For compliance orders and violated consent orders that become final after 27 
November 1, 2000, an owner or operator regains coverage for costs incurred 28 
for activities that are the subject of the final compliance order or final 29 
violated consent order, except that the director may withhold coverage of up 30 
to twenty-five per cent of the eligible costs incurred for activities that 31 
are performed to cure the violation and that gave rise to the final 32 
compliance order or final violated consent order if the owner or operator has 33 
not demonstrated good faith attempts to meet the requirements of the final 34 
compliance order or to correct the violation of the consent order.  Any 35 
decision by the director to withhold coverage under this subdivision is an 36 
appealable agency action. 37 

4.  An individual, an owner or operator or any entity seeking coverage 38 
is convicted of fraud relating to performance of eligible activities or to 39 
any claim made for payment from the assurance account.  This paragraph 40 
applies only to the individual, the owner or operator or the entity that is 41 
actually convicted of fraud relating to a corrective action or to a claim 42 
made for payment. 43 
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5.  The owner or operator has failed to comply with the financial 1 
responsibility requirements of 40 Code of Federal Regulations part 280, 2 
subpart H with respect to the underground storage tanks included in the 3 
application for coverage and all of the following conditions are met: 4 

(a)  On or after July 1, 1996, the person seeking coverage is an owner 5 
or operator of the tank. 6 

(b)  As of July 1, 1996, there are no preexisting conditions precluding 7 
the ability to obtain financial responsibility which would have covered the 8 
release. 9 

(c)  The release is reported on or after July 1, 1996. 10 
(d)  The owner or operator fails to provide information to refute both 11 

of the following conditions: 12 
(i)  The tank was not pumped before July 1, 1996 for the purposes of 13 

removing free product. 14 
(ii)  Regulated substances were placed in or dispensed from the tank on 15 

or after July 1, 1996. 16 
The owner or operator remains eligible for coverage for other sites where the 17 
owner or operator has complied with the financial responsibility requirements 18 
of this paragraph.  The conditions described in subdivision (d) of this 19 
paragraph shall not apply to releases reported after January 1, 2000. 20 

G.  The department shall establish criteria for determining priorities 21 
among the applications for coverage under this article.  The criteria shall 22 
include: 23 

1.  The need for financial assistance.  The financial need evaluation 24 
shall include the owner's or operator's corrective action liabilities at all 25 
of the owner's or operator's underground storage tank sites in the state. 26 

2.  The risk to human health and the environment. 27 
3.  Whether the coverage is provided as a direct payment to a person 28 

performing an eligible activity. 29 
4.  The extent to which a delay in providing coverage will affect an 30 

eligible activity in progress. 31 
5.  The date on which an application for coverage is made. 32 
6.  The date on which an eligible activity for which coverage is sought 33 

is to be or was taken. 34 
7.  Whether the payment has been previously deferred because of 35 

insufficient monies in the assurance account and, if deferred, the length of 36 
such deferral. 37 

H.  The department may provide the coverage described in this article 38 
for eligible activity costs incurred by a political subdivision with respect 39 
to a release from an underground storage tank if the underground storage tank 40 
or the property where the underground storage tank is located comes into the 41 
possession or control of the political subdivision under either title 12, 42 
chapter 8, article 2 or 3. 43 
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I.  The department may provide the coverage described in this article 1 
for eligible activity costs with respect to a release from an underground 2 
storage tank incurred by a person who currently owns the property or a person 3 
with principal control of the property on which the underground storage tank 4 
is or was located or the underground storage tank and who undertakes to meet 5 
the requirements of section 49-1005, but who is not an owner or operator.  6 
For claims paid on or after the effective date of this amendment to this 7 
section AUGUST 25, 2004, a person who undertakes to meet the requirements and 8 
who is not an owner or an operator is eligible for ninety per cent coverage, 9 
except that if the ten per cent per application that is not covered exceeds 10 
the assessed valuation of the real property, the person is eligible for one 11 
hundred per cent coverage in an application.  If that person is not eligible 12 
for one hundred per cent coverage and does not pay the ten per cent remaining 13 
and notwithstanding the limitations prescribed in section 49-1017, the 14 
department shall take corrective action with respect to that release.  A 15 
person who takes corrective action pursuant to this subsection shall submit 16 
certification to the department that the person has paid the remaining costs 17 
or has agreed to pay those remaining costs as demonstrated in an existing 18 
agreement.  19 

J.  Subject to section 38-503 and other applicable statutes and rules, 20 
the department may contract with a private consultant for the purpose of 21 
assisting the department in reviewing work plans, site characterization 22 
reports, corrective action plans, monitoring reports and other information to 23 
determine whether corrective actions meet the criteria and requirements of 24 
this chapter and the rules adopted by the director.  If the department 25 
contracts with a consultant pursuant to this section, an owner or operator 26 
may request that the department expedite the review or inspection process by 27 
requesting that the department use the services of the consultant and by 28 
agreeing to pay to the department the costs of the consultant's services.  29 
The department shall not use a private consultant if the fee charged for that 30 
service would be more than the fee the department would charge to provide 31 
that service.  The department shall pay the consultant for the services 32 
rendered by the consultant from fees paid by the applicant to the department 33 
pursuant to this section. 34 

K.  Claims for coverage that are not paid within one hundred eighty 35 
days after receipt by the department of a complete and correct claim accrue 36 
interest at the rate of eight per cent per year.  Interest shall not accrue 37 
on any claim that is unpaid as a result of insufficient monies in the area 38 
account for that claim. 39 

L.  Requests by the department for additional information from 40 
claimants shall be reasonably related to the determination of the validity of 41 
the claim as prescribed by this article. 42 

M.  Except for claims for appeals costs authorized pursuant to section 43 
49-1091.01, claims for coverage, or a work plan for preapproval, at a site 44 
shall be submitted to the department no more than one year after the claimant 45 
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receives a closure letter sent by the department by certified mail with 1 
notice that the claimant has one year to submit a claim for that release.  If 2 
the claim is submitted in a timely manner, the claimant may correct or 3 
supplement the claim within a reasonable time as specified by the department 4 
without loss of coverage.  If a work plan is submitted in a timely manner, 5 
the claimant, at any time thereafter, may correct, supplement or resubmit the 6 
work plan.  Failure to submit a timely claim or work plan shall result in 7 
denial of the claim.  Any monies encumbered or set aside regarding the claim 8 
shall be returned to the assurance account, except for those monies 9 
encumbered or set aside for the purpose of well abandonment or site 10 
restoration.  The time limit prescribed by this subsection does not apply to 11 
closed releases that are subsequently reopened for the performance of 12 
additional corrective actions or at which corrective actions are proceeding 13 
pursuant to a work plan for preapproval submitted before the release was 14 
closed. 15 

N.  The department shall provide coverage for the costs of corrective 16 
actions relating to soil remediation that are consistent with remediation 17 
standards developed pursuant to chapter 1, article 4 of this title.  Payment 18 
may be made for the most cost-effective corrective actions to remediate soil 19 
either to the predetermined residential soil clean up levels or site specific 20 
residential soil clean up levels for unrestricted use of the property as 21 
determined by a risk based health assessment performed pursuant to rules 22 
adopted pursuant to article 1 of this chapter.  The department shall provide 23 
coverage for the costs of corrective actions relating to groundwater 24 
remediation and for approved corrective action plans that are submitted on or 25 
after the effective date of this amendment to this section AUGUST 25, 2004 26 
and for work plans that are associated with an approved corrective action 27 
plan that is submitted to the department on or after the effective date of 28 
this amendment to this section AUGUST 25, 2004, and payment shall be made 29 
only for the most cost-effective risk based corrective action in accordance 30 
with rules adopted under article 1 of this chapter.  On adoption of rules and 31 
after a request to the department, the department shall issue a no further 32 
action letter on completion of source removal and source control and approval 33 
of a groundwater monitored natural attenuation corrective action plan.  The 34 
department shall provide coverage for corrective actions related to the 35 
control and removal of a source of contamination but shall not provide 36 
coverage for permanent closure of an underground storage tank.  A source of 37 
contamination includes any one or more of the following: 38 

1.  Free product. 39 
2.  A regulated substance present in soil that causes or threatens to 40 

cause an exceedance of the aquifer water quality standards. 41 
3.  A regulated substance present in groundwater at levels that would 42 

prevent timely reduction of contaminant concentrations in comparison with the 43 
performance of active remediation. 44 
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4.  Any other presence of a regulated substance causing an ongoing 1 
source of contamination, as determined by the department. 2 

O.  If a person intends to seek payment from the assurance account, the 3 
corrective action selected in a corrective action plan shall be the most 4 
cost-effective alternative that meets the requirements of section 49-1005. 5 
Monies from state appropriations shall not be used for administrative costs. 6 
If the most inexpensive corrective action alternative is not selected, the 7 
person shall demonstrate to the department the criteria supporting the 8 
corrective action selected in the corrective action plan.  Nothing in this 9 
subsection shall affect the department's review of corrective action costs 10 
pursuant to article 3 of this chapter. 11 

P.  The coverage provided by this section is available only to the 12 
extent of the monies available in the assurance account.  If there are 13 
insufficient monies available in the assurance account to pay all eligible 14 
costs which the department has determined should be paid, the department 15 
shall defer such payment until sufficient monies are available to pay such 16 
eligible costs.  The department shall not provide any coverage and the 17 
assurance account is not liable for compensating third parties for bodily 18 
injury or property damage caused by releases from underground storage tanks. 19 

Q.  From and after December 31, 2005, The department shall not accept 20 
an application to the assurance account FOR COVERAGE FROM AN APPLICANT FOR 21 
COSTS ASSOCIATED WITH A SINGLE FACILITY MORE FREQUENTLY THAN ONCE EACH 22 
CALENDAR MONTH AND THE DEPARTMENT SHALL NOT ACCEPT AN APPLICATION FOR COSTS 23 
ASSOCIATED WITH A SINGLE FACILITY for an amount of less than five thousand 24 
dollars unless any of the following applies: 25 

1.  The reimbursement or preapproval application is the final 26 
application associated with the release. 27 

2.  The application for direct payment is the final application 28 
associated with the preapproved work plan.  29 

3.  The application is the last application submitted by that applicant 30 
on or before June 30, 2010.  31 

Sec. 3.  Section 49-1093, Arizona Revised Statutes, is amended to read: 32 
49-1093.  Underground storage tank technical appeals panel; 33 

definition 34 
A.  The underground storage tank technical appeals panel is established 35 

consisting of ten regular members and three alternate members who are 36 
appointed by and who serve at the pleasure of the governor for staggered two 37 
year terms.  Each member shall have a baccalaureate degree and professional 38 
experience in hydrology, hydrogeology, geology or engineering.  Experience 39 
with underground storage tank corrective actions is highly preferred.  A 40 
member shall not be an employee of the United States environmental protection 41 
agency or this state, but may be a faculty member at a state university. 42 

B.  Members and alternates are eligible for compensation pursuant to 43 
section 38-611, subsection D for each day they attend a hearing or conduct 44 
formal deliberations. 45 
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C.  Members are subject to title 38, chapter 3, article 8, relating to 1 
conflict of interest.  A panel member shall not participate in an 2 
administrative hearing if the member is involved in an appeal pending 3 
pursuant to this section that is substantially similar to the matter on 4 
appeal.  A panel member shall disclose to all parties all potential conflicts 5 
of interest within forty-eight hours after appointment to participate in an 6 
administrative hearing.  A current panel member shall not appear before the 7 
panel as an employee, consultant, witness or expert witness for a party to an 8 
appeal.  A former panel member shall not appear before the panel as an 9 
employee, consultant, witness or expert witness for a party to an appeal for 10 
a period of one year.  A panel member shall not participate in an 11 
administrative hearing if either of the following apply APPLIES: 12 

1.  The member is or was during the preceding year an employee of a 13 
party at the hearing. 14 

2.  The member is or was employed during the preceding year by a firm 15 
appearing on behalf of a party at the hearing. 16 

D.  A person who is involved in a pending appeal pursuant to this 17 
section shall not communicate directly or indirectly with any member of the 18 
panel about any substantive issue in a pending appeal unless any of the 19 
following applies: 20 

1.  All parties are present. 21 
2.  The communication is made during a scheduled proceeding in which a 22 

party fails to appear after proper notice. 23 
3.  The communication is made in writing with copies to all parties. 24 
E.  The appellant, the department or the administrative law judge 25 

selected by the office of administrative hearings may request that the panel 26 
participate in a hearing arising from a final decision or determination 27 
issued pursuant to section 49-1091.  If five panel members including 28 
alternates are not available, the hearing may proceed if at least three 29 
members including alternates are available. 30 

F.  Hearings shall be conducted in accordance with this article and the 31 
procedures in title 41, chapter 6, article 10, relating to convening and 32 
conducting hearings and time frames for issuing decisions.  The notice of 33 
hearing issued pursuant to section 41-1092.05 shall be served on the panel 34 
members. 35 

G.  The scope of the hearing shall be limited to those matters and 36 
rationale specifically addressed in the final determination or decision 37 
issued by the department pursuant to section 49-1091.   38 

H.  Unless otherwise agreed by the parties, before the hearing, the 39 
parties shall exchange a list of witnesses and any copies of documents to be 40 
introduced at the hearing and attempt in good faith to stipulate to those 41 
witnesses who will be called to testify, the documents that may be introduced 42 
at the hearing and any facts and law at issue in the matter.  Before the 43 
hearing, the administrative law judge as necessary shall issue an order 44 
listing the witnesses to be called,  AND the documents that may be introduced 45 
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and clarifying or limiting any procedural, legal or factual issues in the 1 
matter, scheduling any deadlines and hearing dates, and requesting any 2 
prehearing briefing. 3 

I.  The panel shall hear testimony, review evidence, examine witnesses 4 
if necessary and prepare written findings of fact regarding the TECHNICAL 5 
matters specifically identified by the department pursuant to subsection G of 6 
this section.  The administrative law judge and the panel members shall 7 
deliberate at the conclusion of the hearing.  Following these deliberations, 8 
the panel members shall weigh the evidence presented and issue written 9 
TECHNICAL findings of fact based solely on the testimony presented at the 10 
hearing and the exhibits received into evidence.  The administrative law 11 
judge shall adopt the panel's technical findings of fact in the recommended 12 
decision to the director unless the administrative law judge determines that 13 
the technical findings of fact are technically invalid.  The administrative 14 
law judge shall prepare a written explanation in the recommended decision to 15 
the director regarding the reasons for the administrative law judge's finding 16 
and shall include a copy of the panel's technical findings of fact with the 17 
recommended decision. 18 

J.  The director may affirm, reject or modify the recommended decision 19 
of the administrative law judge.  The director may only reject or modify the 20 
technical findings of fact in the recommended decision if the director 21 
determines they are technically invalid.  The director may only reject or 22 
modify the conclusions of law in the recommended decision if the director 23 
determines they are incorrect as a matter of law.  The director's decision 24 
shall be issued in accordance with the time frames prescribed in section 25 
41-1092.08, subsection B.  The recommended decision becomes the final 26 
administrative decision if the director's decision is not issued within 27 
thirty days after receipt of the recommended decision. 28 

K.  Any party may intervene in an appeal at the discretion of the 29 
administrative law judge. 30 

L.  FOR THE PURPOSES OF THIS SECTION, "TECHNICAL FINDINGS" OR 31 
"TECHNICAL MATTERS" MEANS SCIENTIFIC CONCLUSIONS THAT ARE RELATED TO 32 
HYDROLOGY, HYDROGEOLOGY, GEOLOGY OR ENGINEERING ACTIVITIES.  33 
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